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CONSTITUTIONAL PROPERTY TAX PARAMETERS

The Montana Constitution establishes the limits on legislative authority for legislative action.
The general rule is that the Constitution is a limit and not a grant of legislative authority. State ex
rel. Evans v. Stewart, 53 Mont. 18, 161 P. 309 (1916).

Sections 1 through 5 and 7 of Article VIII of the Montana Constitution establish the framework _
within which the Montana property tax system must function. In the following portion of this
paper, each pertinent section of Article VIII of the Montana Constitution will be followed bya
general discussion with references to appropriate decisions..

Section 1. Tax purposes. Taxes shall be levied by general laws for public purposes.

The requirement that taxes be levied by general laws is essentially a restatement of the
requirement for all laws contained in Article V, section 12, of the Montana Constitution. That
section provides that the Legislature may not pass a special or local law when a general law can
be made applicable.

In Grossman v. State, 209 Mont. 427, 682 P.2d 1319 (1984), the Montana Supreme Court
reviewed the plan of using coal severance tax income to service bonds for loans to local
governments for water systems and determined that the plan affected the inhabitants of the
particular areas as communities and not merely as individuals. The Court noted that the
Legislature could not draft a general act of statewide application providing for the issuance and
sale of revenue bonds and at the same time keep a handle on the way the proceeds were spent or
loaned except through the direct authorization of projects. The Court determined that because no
class of governmental entity was excluded, the law was “general” legislation within the meaning
of the Montana Constitution.

The Grossman Court also held that the question of whether a particular purpose for which taxes
may be levied and collected is a public purpose is for the Legislature to decide in the first
instance, and the courts will indulge every reasonable presumption in favor of the legislative
decision. The use of the loan proceeds was clearly for public purposes.




However, the use of in-state investment fund money derived from taxation to guarantee loans or -
bonds of private individuals or private entities, either directly or through the capital reserve
account or through the economic development guaranty fund, was found not to be a public
purpose in Hollow v. State, 222 Mont. 478, 723 P.2d 227, (1986).

The words "public purposes" were found to be synonymous with "governmental purposes” in
State ex rel. Mills v. Dixon, 66 Mont. 76, 213 P. 227 (1923). While courts are gene:ally
deferential to legislatures in the area of determining public purpose, the Hollow case indicates
that the Montana Supreme Court will carefully scrutinize the legislative determination of what
constitutes a public purpose.

Section 2. Tax power inalienable. The power to tax shall never be surrendered,
suspended, or contracted away.

This section essentially states that the power to tax is a fundamental governmental power.

After the Legislature enacted Chapter 823, Laws of 1991, to tax retirement pension benefits that
had previously been untaxed, the retirees sued, claiming that they had a contractual rightto a
continued exemption from taxation. The Supreme Court held that the former tax exemption was
only a policy statement that could be changed by the Legislature and that the Legislature did not
clearly manifest an intention in the law in question to create a private contractual right. -
Additionally, the Supreme Court held that the state was prohibited by this section from promising
any group of taxpayers that it would never tax them. Sheehy v. Public Employees Retirement
Division, 262 Mont. 129, 864 P.2d 762 (1993).

This section was also interpreted in light of the referendum to suspend the income tax increase
that would have resulted from the defeat of the sales tax. After enough petition signatures had
been gathered on an income tax increase passed by the Legislature to suspend the increase and
refer it to the people for a vote, a suit was filed, claiming that the suspension of the law

- constituted a surrender of the legislative power of taxation. The Supreme Court held that it
would not apply case law from other states cited by the plaintiffs and that the referendum simply
resulted in the suspension of one law by which the taxing power was exercised. The Court also
noted that in any event, as pointed out by the District Court, the state was still collecting taxes
and would continue to do so no matter which law was ultimately effective after the vote of the
people. Nicholson v. Cooney, 265 Mont. 406, 877 P.2d 486 (1994).

Section 3. Property tax administration. The state shall appraise, assess, and equalize
the valuation of all property which is to be taxed in the manner provided by law.

This section is the crux of the property tax system in Montana and has been the subject of most

of the litigation concerning property taxes. The 1972 Montana Constitution revised Article XII,
section 15, of the 1889 Montana Constitution by removing references to county boards of
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equalization and the state board of equalization. These changes left the Legislature free to
determine the method of securing property tax administration. Chapter 405, Laws of 1973,
transferred the powers and duties of the State Board of Equalization to the Department of
Revenue and the State Tax Appeal Board. In Department of Revenue v. Burlington Northern,
Inc., 169 Mont. 202, 545 P.2d 1083 ( 1976), the Montana Supreme Court held that State Board of
Equalization's administrative functions were transferred to the Department of Revenue, while the
appellate functions were transferred to the State Tax Appeal Board.

Article VIII, section 3, of the Montana Constitution has several component parts, all of which are
critical to any system of property taxation. The first requirement imposes a duty on the state to
administer the property tax system. This change of duty was referred to in the statement of
intent attached to Chapter 27, Special Laws of 1993. It stated that with the adoption of the 1972
Montana Constitution, the state assumed responsibility for the appraisal, assessment, and
valuation of property for property tax administration. Although the state was granted this new
responsibility and authority by the Constitution, county assessors were retained by local
governments to assist the state in the assessment function, acting as agents of the Department of

- Revenue. After the enactment of Chapter 27, Special Laws of 1993, all appraisal and assessment
duties relating to property taxation were assigned to the Department of Revenue. The
responsibility and authority to perform any assessment functions were transferred from the
county assessors to the Department of Revenue.

The second requirement of this section is that the state appraise property subject to taxation.
Appraisal is the setting of a value for property tax purposes. The appraisal of property is
governed by Title 15, chapter 7, MCA. The third requirement of this section is that the state
assess property subject to taxation. Assessment is the setting of the estimated value of property
for purposes of taxation and the setting of the amount of a tax. The assessment of property is
governed by Title 15, chapter 8, MCA. The fourth requirement of this section is that the state
equalize the valuation of property subject to taxation. These requirements have been the major
areas of contention in the property tax arena.

There has been a great deal of litigation over the requirements of this section. It is important to

note that appraised value and assessed value are synonomous under Montana law. See section
15-8-111, MCA.

Prior to the adoption of the 1972 Montana Constitution, the appraisal, assessment, and taxation
of property in Montana was largely in the hands of county officials subject to supervision, appeal,
and equalization by the State Board of Equalization. Although property values were by law
subject to a continuous process of revision, there was a considerable variation in performance
among counties in keeping valuations current. After the adoption of the 1972 Montana
Constitution, the Department of Revenue assumed jurisdiction over the property tax system.

In early 1975 the reappraisal of property in Lewis and Clark County was declared
unconstitutional as violating equal protection, due process, and uniformity requirements in
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Larson v, State, 166 Mont. 449, 534 P.2d 854 (1975). The Larson decision was premised on the
basis that because there was no statewide plan in place, the county reappraisal would result in a
disproportionate tax burden in Lewis and Clark County as compared to the rest of the state.

In 1975, the Legislature enacted Chapter 294, Laws of 1975, requiring the Department to
administer and supervise a program for the revaluation of all taxable property in Montana at least
every 5 years, including the adoption of a comprehensive written plan of rotation fixing the order
of revaluation in each county on the basis of the last revaluation of property in each county. The
plan was intended to adjust disparities among counties. The plan was to provide that all property
in each county be revalued every 5 years or that 20% of the property in each county be revalued
each year. Chapter 294 also required that the same method of appraisal and assessment be used
in each county so that at the end of each 5-year cycle, comparable property with similar market
values would have substantially equal taxable values. The appraisal plan and its implementing
legislation were found constitutional in Patterson v. Department of Revenue, 171 Mont. 168, 557
P.2d 798 (1976). The Patterson Court stated that violation of statutory uniformity requirements
generally results in violation of equal protection and due process requirements. The Court noted
that all like property was appraised by a uniform standard under the plan according to uniform
procedures set forth in the same designated manual. The appraisal rotation was fixed by a
uniform rule requiring that property that had gone the longest since appraisal was to be appraised
first and that all property was required to be appraised by the end of the 5-year cycle. The
uniform rule for determining the reappraisal rotation and the type and amount of property to be
appraised in each year in each county was all that was required to meet uniformity requirements.

The next cycle of revaluation began in 1978 and was scheduled for completion in 1983. The
cycle was extended until 1985 by the 1981 Legislature. During the cycle commencing in 1978,
the appraisal of class four property was done pursuant to the valuation guidelines from two
appraisal manuals. Residential property was appraised from the 1972 Montana Appraisal
Manual, and commercial property was appraised from the 1976 Marshall-Swift Appraisal
Manual. The use of the different manuals resulted in valuations that were not always comparable
for similar class four property across the state. The Marshall-Swift values tended to be much
higher. This use of different manuals generated what became known as the 34% controversy.

A group of taxpayers applied to the Cascade County Tax Appeal Board for a reduction in the
valuation of their commercial property. The County Tax Appeal Board denied relief, and the
taxpayers appealed to the State Tax Appeal Board. The State Tax Appeal Board ordered the
Department of Revenue to reduce all contested valuations by 34%. The Department appealed to
the District Court, which affirmed the State Tax Appeal Board. The Department then appealed
to the Montana Supreme Court. The Supreme Court determined that the State Tax Appeal Board
had the authority to order the reductions. The Court stated that where it is impossible to secure
both the standard of the true value of a taxpayer's property and the uniformity and equality in
taxation required by law, the latter requirement is to be preferred as the just and ultimate purpose
of the law. Therefore, unequal appraisals may be reduced even though they result in an
assessment as true market value or 100% of market value as required by section 15-8-111, MCA.
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Reduction in valuation is required where it is satisfactorily shown that under the system as
applied, it is impossible to meet both the true value and equality standards. Department of
Revenue v. State Tax Appeal Board, 188 Mont. 244, 613 P.2d 691 (1980). However, the
Supreme Court also held that in order to obtain relief on the ground that property is assessed
inequitably, it is essential that the taxpayer prove: (1) that there are several other properties
within a reasonable area comparable to the taxpayer’s; (2) the amount of assessments on these
properties; (3) the actual value of the comparable properties; (4) the actual value of the
taxpayer’s property; (5) the assessment complained of; and (6) that by comparison the taxpayer’s
property is assessed at a higher proportion of its actual value than are the comparable properties,
thereby creating discriminations. These criteria are among those to be used in a comparison of
true value to assessed value ratios. Where the criteria were not followed and no ratio
comparisons made, the State Tax Appeal Board's blanket reduction of 34% on commercial
improvement appraisals was set aside. Department of Revenue v. State Tax Appeal Board, 188
Mont. 244, 613 P.2d 691 (1980), followed in Devoe v. Department of Revenue, 233 Mont. 190,
759 P.2d 991 (1988). The Supreme Court remanded the case to the District Court. The
taxpayers renewed their protest, and in 1980, the Cascade County Tax Appeal Board granted
several taxpayers a 34% reduction from their 1978 assessed values for the remainder of the
appraisal cycle. The Department of Revenue did not appeal the decision. The Department of
Revenue then determined that statewide, the commercial valuations averaged 12% higher than
the residential valuations and ordered each county assessor to reduce all commercial valuations
by 12%. This resulted in a 22% increase for the Cascade County taxpayers who had been granted
“the 34% reductions by the State Tax Appeal Board. The taxpayers challenged the Department’s
action. The Supreme Court held that the Department of Revenue properly assumed the
responsibility of solving the problem and in equalizing the valuations. In acting in the manner
that it did, the Department was acting under its constitutional mandate and authority to equalize
values of taxable property. The 12% reduction did not constitute a reappraisal. The power and
duty to equalize included the power to alter appraised values that were set at the beginning of an
appraisal cycle. Hanley v. Department of Revenue, 207 Mont. 302, 673 P.2d 1257 (1983).

This solution apparently temporarily ended the appraisal dispute. The next 5-year reappraisal
cycle began in 1986. The cycle was to end December 3 1, 1992, and a new cycle was to
commence January 1, 1993. In 1987, the Legislature enacted Chapter 613, Laws of 1987,
requiring the Department of Revenue to conduct a sales assessment ratio study for the purpose of
annually determining the correct assessment level for similar property located in specific areas of
the state. The 1989 Legislature enacted Chapter 636, Laws of 1989, revising the sales
assessment ratio study procedures, required the Department of Revenue to publish the results of
the studies, and revised the reappraisal plan requirements. The Legislature also extended the
reappraisal cycle for 2 years. The Department was directed to partition the state into as many as
100 areas of residential property and as many as 20 areas of commercial property. The areas
were to be studied separately. The actual sales prices of real property sold for 3 tax years prior to
the study were compared with their appraised values at the time, and a ratio was determined. If
the average appraised values of the properties in the study when compared to the average of the
actual sales amounts were less than 95% or more than 105%, the assessments within each area
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were to be adjusted to bring all ratios to the common value of 1. Detailed methods for
conducting the studies were contained in the 1989 amendments. The studies were to commence
on January 1, 1990, and were to continue for succeeding tax years. Patricia Barron, a resident of
Great Falls, had her valuation increased from $28,019 to $40,325 based on the sales assessment
ratio study for the area. Ms. Barron appealed to the Cascade County Tax Appeal Board
contesting the constitutionality of the adjustment. The Board denied the appeal, noting that an
error had been found and that the Department of Revenue would correct the valuation. An

appeal was taken to the State Tax Appeal Board. The Board determined that equalization of
values had not been achieved. Before the sales assessment ratio study adjustment to values, 40
of the 243 properties were overappraised and 203 were underappraised. After the adjustment, -
102 properties were overappraised and 141 were underappraised. The Board noted that even
after a 30% adjustment to the valuation of the Barron property, it was still appraised at only 51%
of its purchase price of $75,000. The Board determined that the Barron property should be
assessed at $75,000. The Board then went on to state that in its opinion, Chapter 636, Laws of
1989, was unconstitutional for failure to achieve equalization of values. The Department of
Revenue then commenced an original proceeding in the Supreme Court challenging the State Tax
Appeal Board ruling. The Montana Supreme Court held that the sales assessment ratio study
formerly contained in section 15-7-111, MCA, offended state constitutional principles. The Court
explained that the use of 1990 tax values derived from the stratified sales assessment ratio study
and the subsequent application of a percentage factor to certain residential properties, which in
1989 were assessed or appraised at or above their true market values, resulted in unfair
discrimination by requiring those property owners to bear a disproportionate share of the state tax
burden in violation of the equal protection and due process requirements of both the United
States and Montana Constitutions. The Court further found that application of the ratio violated
statutory appraisal provisions requiring general and uniform appraisal, assessment, and
equalization of all taxable property in the state. The application of the Court’s order was
prospectively continued to December 31, 1990, to allow collection of 1990 taxes. Department of
Revenue v. Barron, 245 Mont. 100, 799 P.2d 533 (1990). Barron was followed in DeVoe v.
Department of Revenue, 263 Mont. 100, 866 P.2d 228 (1993).

After the Supreme Court's decision in Barron, the 1991 Legislature enacted Chapter 680, Laws of
1991, amending section 15-7-111, MCA, to require the Department of Revenue to use a stratified
sales assessment ratio study to adjust property values in a given district during an appraisal cycle.
The legislation also provided for a right to appeal adjusted values and for shorter appraisal ‘
cycles. The Department of Revenue divided the state into 48 districts. The sales assessment ratio
for the urban Helena area resulted in a 4% adjustment of appraised values. Prior to the
adjustment, 39 of the 249 properties sold in the assessment study were overappraised, 162
properties were underappraised, and 48 fell within the 95% to 105% of sales price range. After
the adjustment, 58 properties were overappraised, 123 properties were underappraised, and 68
fell within the 95% to 105% of sales price range. When expanded to the entire 20,535 parcels in
the district, 49.4% would remain underappraised. Sheehys appealed the tax assessment on their
property to the County Tax Appeal Board. The County Tax Appeal Board denied the appeal.
Sheehys then appealed to the State Tax Appeal Board. The State Tax Appeal Board ruled in
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favor of the Sheehys. The Department of Revenue then filed a petition for judicial review. In the
meantime, Barron was decided. The District Court affirmed the decision of the State Tax Appeal
Board. The Department appealed to the Supreme Court. The Department contended that the
appeal provided for in Chapter 680, Laws of 1991, adequately addressed the Barron decision.
The Montana Supreme Court held that even with the changes made by Chapter 680, Laws of
1991, the stratified sales assessment ratio study adjustment failed to meet constitutional muster.
Instead of the 30% factor considered in Barron, the Department was using a 4% factor. The
method may have achieved equalization between areas, but did not achieve equalization between
individual properties where inequities already existed. The statutes were found to deny equal
protection.  Department of Revenue v. Sheehv, 262 Mont. 104, 862 P.2d 1181 (1993).

The Department of Revenue had begun the next cycle of revaluation or reappraisal of property in
1987 and completed the cycle on December 31, 1992. As part of the reappraisal plan, the
Department for the first time used a computer assisted mass appraisal system. The system uses
its files of property assessment data to produce computer-assisted valuations for residential,
agricultural, commercial, and industrial property. The system uses three approaches to valuation,
the cost approach, the market data approach, and the income approach. The cost approach

-involves estimating the depreciated cost of reproducing or replacing the building and site
improvements. The estimated value of land is added to the depreciated cost. This approach is
used where there is lack of market and income data. The market data approach involves the
compilation of sales and offerings of property that are comparable to the property being
appraised. The sales and offerings are adjusted for dissimilarities and a value range is obtained
by the comparison of the properties. The income approach measures the present worth of the
future benefits of the property by the capitalization of the net income stream over the remaining
economic life of the property. The approach involves making an estimate of the “effective gross
income” of a property, derived by deducting the appropriate vacancy and collection losses from
its estimated economic rent, as evidenced by the yield of comparable properties. Applicable
operating expenses are then deducted, resulting in an estimate of net income that may be
capitalized into an indication of value.

In December 1993, a group of taxpayers commenced a class action suit to challenge the
constitutionality of the statewide appraisal of residential and commercial property conducted by
the Department of Revenue using the computer assisted mass appraisal system. The District
Court found for the taxpayers and held that using more than one method of appraisal had resulted
in the failure to equalize values as required by Article VIII, section 3, of the Montana
Constitution. On appeal, the Montana Supreme Court reversed the decision, finding that
perfection in the field of valuation is unattainable. The Supreme Court determined that the use of
the market data approach, income approach, cost approach, or some combination of approaches
Wwas a reasonable attempt to equalize appraisal of real property throughout the state. Albright v.
State, 281 Mont. 196, 933, P.2d 815 (1997), and reaffirmed in Ostergren v. Dept. of
Revenue, 2004 MT 30, 319 Mont. 405, 85 P3d 738 (2004). The Court noted that three themes
were prevalent in the Constitutional Convention debate concerning Article VIII, section 3, of the
Montana Constitution: (1) equalization between counties; (2) flexibility so that the Legislature
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would be able define means of taxation; and (3) more than one approach was permissible as a
legitimate means of determining value (market data approach and income approach).

The Court distinguished the current valuation system from the nonuniform application of
stratified sales assessment ratios (no new appraisal) found invalid in Sheehy and Barron. The
Court upheld the valuation system.

The 1997 Legislature then enacted Senate Bill No. 195, as Chapter 463, Laws of 1997. Chapter
463 phases in changes in reappraisal values by 2% a year for residential and commercial land and
improvements (class four property), agricultural land (class three property), and forest land (class
ten property). Chapter 463, Laws of 1997, also provides for the valuation and phasing in of the
value of new construction and reduces the tax rate applied to class three and class four property
by 0.022 percentage points each year. The legislation suspends the 1997 tax year statutory
deadlines related to property taxation (i.e., appraisals, assessments, reimbursements, taxing unit
budgets, and the collection of property taxes). It also delays the next reappraisal cycle for class
three, four, and ten property until 2007 and clarifies that all other classes of property must be
revalued annually. The legislation revises the property tax limitations under Initiative Measure
No. 105 by changing the exceptions to the limitations and by changing the base year from 1986
to 1996 and provides methods for the voters of a taxing unit to approve an increase in property
taxes. The legislation also creates a committee to study all aspects of the state property tax
system and to make recommendations to the 56th Legislature.

It is our opinion, based upon the analysis of the cited decisions, that Article VIII, section 3, of the
Montana Constitution simply requires the state to uniformly administer a method of valuing
similar property so that equal valuation is achieved. In Department of Revenue v. State Tax
Appeal Board, 188 Mont. 244, 613 P.2d 691 (1980), the Court held that where it is impossible to
secure both the standard of the true value of a taxpayer's property and the uniformity and equality
in taxation required by law, the latter requirement is to be preferred as the just and ultimate
purpose of the law. Therefore, unequal appraisals may be reduced even though they were an
assessment at true market value or 100% of market value as required by 15-8-111. Reduction in
valuation is required where it is satisfactorily shown that, under the system as applied, it is

- impossible to meet both the true value and equality standards.

Section 4. Equal valuation. All taxing jurisdictions shall use the assessed valuation of
property established by the state.
This section is similar to Article XII, section 5, of the Montana Constitution. It is intended to

guarantee that the same assessed values will be used by all taxing authorities.

Section 5. Property tax exemptions. (1) The legislature may exempt from' ta)fation:
(a) Property of the United States, the state, counties, cities, towns, school districts,
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municipal corporations, and public libraries, but any private interest in such property may be
taxed separately. ‘

(b) Institutions of purely public charity, hospitals and places of burial not used or held for
private or corporate profit, places for actual religious worship, and property used exclusively for
educational purposes. : '

(©) Any other classes of property.

(2) The legislature may authorize creation of special improvement districts for capital
improvements and the maintenance thereof, It may authorize the assessment of charges for such
improvements and maintenance against tax exempt property directly benefited thereby.

This section was a substantial revision of the 1889 Montana Constitution. The 1889 Montana
Constitution required that property be listed in Article XII, section 2, of the 1889 Montana
Constitution in order to be exempt. Under the 1972 Montana Constitution, all exemptions are at
- the discretion of the Legislature. The section also specifically permits taxation of private'
interests in government-owned property and the assessment of special improvement district
charges on tax-exempt property.

The Court has developed a policy of strict construction of exemptions. Where a church owned
land, adjacent to the church, that was used for a church road and recreational activities of church
members, the District Court erred, in a quiet title action brought by the church, in denying a tax

- exemption for the land actually used for the road providing access to the church. However, as
there was no direct evidence of the use for church purposes of the other undeveloped property
adjacent to the road and church, the Supreme Court strictly construed the tax exemption laws to
deny an exemption for the other undeveloped property. Old Fashion Baptist Church v.
Department of Revenue, 206 Mont. 451, 671 P.2d 625 (1983).

Exemptions have also played a role in taxing the beneficial use of tax-exempt property.
Investor-owned utility companies used portions of federally owned power lines located in
Montana to transmit electrical power to out-of-state users. The companies argued that their
interest in the power lines did not give them the right to possession and control and therefore was
not an interest that was subject to a beneficial use tax. The Supreme Court disagreed, stating that
what was involved was a private contractual right to use a portion of the transmission capacity of
the exempt federal power line. The contract right clearly fit into the state constitutional langl}age
establishing that any private interest in property may be taxed separately. Pacific Power & Light
Co. v. Department of Revenue, 237 Mont. 77,773 P.2d 1176 (1989).

Section 7. Tax appeals. The legislature shall provide independent appeal procedures for
taxpayer grievances about appraisals, assessments, equalization, and taxes. The legislature shall
include a review procedure at the local government unit level.

This section was a new provision in the 1972 Montana Constitution. The Legislature has
implemented this section through the County Tax Appeal Board and the State Tax Appeal Board
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process. County Tax Appeal Board procedures are contained in Title 15, chapter 15, MCA, and
State Tax Appeal Board procedures are contained in Title 15, chapter 2, part 3, MCA.

The Legislature determined that the County Tax Appeal Board provides the review procedure at
the local government unit level mandated by Article VIII, section 7, of the Montana Constitution.
An appeal and review before the local board is a condition precedent to a State Tax Appeal
Board review. Except in cases where fraud or the adoption of a fundamentally wrong principle of
assessment is shown, an appeal to the local board is the exclusive remedy granted the taxpayer. If
a taxpayer is denied a hearing before the local board because of a late assessment, the assessment
is invalid because it denies the taxpayer a constitutional right to a hearing before the local board.
Butte Country Club v. Department of Revenue, 186 Mont. 424, 608 P.2d 111 (1980).

Section 15-7-102, MCA, gives the State Tax Appeal Board specific power to hear tax appraisal
appeals, including the power to pass judgment on appraisal methods. Department of Revenue v.
State Tax Appeal Board, 188 Mont. 244, 613 P.2d 691 (1980).

The role of the various entities was discussed in a 1983 case. A company appealed a property
appraisal to the County Tax Appeal Board, the State Tax Appeal Board, the District Court, and
the Supreme Court, who all reached the same result. The Supreme Court said that it is not a
judicial function to act as an authority on taxation matters. The Court will not evaluate the
advantages and disadvantages of a particular assessment method as applied to a taxpayer. Tax
appeal boards are particularly suited for settling disputes over the appropriate valuation of a
given piece of property or a particular improvement, and the judiciary cannot properly interfere
with that function. NW. Land & Development of Montana, Inc. v. State Tax Appeal Board, 203
Mont. 313, 661 P.2d 44 (1983), followed in United Grain Corp. v. Department of Revenue, 248
Mont. 297, 811 P.2d 555 (1991), and partially overruled in DeVoe v. Department of Revenue,
263 Mont. 100, 866 P.2d 228 (1993). In DeVoe, a taxpayer presented evidence of market value
but the State Tax Appeal Board refused to consider the evidence in a commercial property tax
appeal. Citing Department of Revenue v. Paxson, 205 Mont. 194, 666 P.2d 768 (1983), the
Supreme Court held that the Board was required to consider the theory and figures offered by a
taxpayer, although not bound to adopt them, and that to refuse to accept a taxpayer's appraisal
was an abuse of discretion. In Paxson, the Department of Revenue assessed Paxson's land for tax
purposes. Paxson contended that the valuation was too high because part of the land was in a
flood plain. The County Tax Appeal Board entered an order granting a 20% reduction in the
assessment. This was upheld by the State Tax Appeal Board. The District Court concluded that
the 20% reduction was arbitrary and capricious since no evidence was contained in the record to
support this figure. The Court then adopted Paxson's theory of reduction and figures. On appeal,
the Supreme Court upheld the overturning of the 20% reduction as not supported by the evidence
but vacated the District Court's order and remanded the case to the State Tax Appeal Board. The
Supreme Court held that the responsibility of fact finding and arriving at the proper taxable
valuation is the function of the administrative bodies and not the courts.
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OTHER CONSTITUTIONAL CONCERNS

Equal Protectioh

In addition to the provisions of Article VIII of the Montana Constitution, the equal protection
clause contained in Article II, section 4, of the Montana Constitution, and the due process clause
contained in Article II,-section 17, of the Montana Constitution also apply to property taxation.
The equal protection clause essentially requires that similarly situated individuals and entities be
treated in the same manner. In the area of taxation, the Legislature is required to have a rational
 basis for its action. Montana Stockgrowers Association v. State, 238 Mont. 113, 777 P.2d 285
(1989), followed in GBN, Inc. v. Department of Revenue, 249 Mont. 261, 815 P.2d 595 (1991).

A taxpayer whose property value decreased as a result of the 1997 reappraisal filed suit over the
2% phasein of changes of property values set forth in section 15-1-11 1(1), MCA. Taxpayers who
had an increase in property values because of reappraisal had the effects of the increase mitigated

because of the 2% annual phasein, but taxpayers suffering a decrease in property value just
 realized a phased-in portion of the decrease. In Roosevelt v. Dept. of Revenue, 1999 MT 30, 293
Mont. 240, 975 P.2d 295 (1999), the Supreme Court held that creating a class of property owners
whose taxes are assessed on a basis greater than the market values of their property while other
property owners are assessed property taxes based on the actual or less than actual value of the
property causes the property owners in the first class to "bear a disproportionate share of
Montana's tax burden" in violation of equal protection under the Montana Constitution (quoting
from Barron, infra). The Court said that there was no rational basis for the state to impose
property taxes in that manner. The Court declared that section 15-1-11 1(1), MCA, as applied to
this taxpayer, was unconstitutional and that the taxpayer was entitled to be assessed at the actual
1997 market value of the property. The Court specifically declined to rule on the
constitutionality relating to the class of property owners who are paying taxes based on the
market value of their property (those whose value did not change because of reappraisal) and the
class of taxpayers who were paying property taxes based upon less than the actual value of their
property (those whose value was being phased in to the 1997 value at 2% a year). Both the
decision and dissent addressed the problems of equality of valuation in tax treatment, but noted
that if the equality is corrected within a reasonable time, no constitutional harm occurred.

Classes of Property

The Legislature has classified property for purposes of taxation. Statutes that provided for the
classification of property for purposes of taxation did not infringe upon the guarantee of the equal
protection of the laws. Hilger v. Moore, 56 Mont. 146, 182 P. 477 (1919). The Legislature may
properly go even to the extent of placing identical articles in the hands of different owners in
different classes, because different uses result in different productivity. A classification will be
upheld if it has a reasonable relation to some permitted end of governmental action. Wheir v.
Dye, 105 Mont. 347, 73 P.2d 209 (1937). However, where a classification results in
discrimination, it is an unconstitutional exercise of the legislative function to classify property for
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taxation. Victor Chemical Works v. Silver Bow County, 130 Mont. 308, 301 P.2d 730 (1956).

State Residence of Taxpayer

Another area of constitutional concern is the treatment of nonresidents. Use of residency to
classify persons is a matter of federal law under the U.S. Constitution. Classification based upon
residency is prohibited by the privileges and immunities clause of the U.S. Constitution, Article
IV, section 2. The U.S. Supreme Court in Austin v. New Hampshire, 420 U.S. 656, 43 L. Ed. 2d
530,95 S. Ct. 1191 (1975), said that although the privileges and immunities clause does not
guarantee precise equality of taxation between residents and nonresidents, the practical operation
and effect of the tax must be examined and a substantial equality of treatment of residents and
nonresidents is required. Often discussed in privileges and immunities tax cases is the history of
the clause: it was adopted because under the Articles of Confederation, each state was a taxing
island imposing taxes on nonresidents in preference to residents. The other underlying theme
behind prohibiting the use of state residency as a tax classification is that of representative
democracy. Nonresidents are not represented in state legislatures, and thus there is no political
check on taxation of them. A nonresident is subject to the same taxes as a resident, and unless
the taxation is transparently aimed at nonresidents, the tax revenue from nonresidents can be
more than that collected from residents. A tax, such as income taxes, can be formulated to be
determined differently for residents and nonresidents, as long as the treatment of residents and
nonresidents is reasonably aimed at a peculiar source of evil or problem. -

In Lunding v. New York Tax Appeals Tribunal, 522 U.S. 287, 118 S.Ct. 766 (1998), the U.S.
Supreme Court, in a case determining the constitutionality of an alimony deduction that was
denied nonresidents, said that nonresidents may be required to make a ratable contribution in
taxes for the support of the government, but the requirement to pay taxes may not be more
onerous in effect than those imposed under like circumstances upon the citizens of the state. The
privileges and immunities clause bars discrimination against citizens of other states where there
is no substantial reason for the discrimination beyond the mere fact that they are citizens of
another state.

Homestead benefits are generally established as an exemption to a general tax rather than
constituting special tax class. The exemption is based upon the fact that the property is the
primary residence of a taxpayer. It allows, in theory, for both residents of a state and
nonresidents to participate or fail to participate. What is not permissible is to deny the exemption
based on durational residency. In Nordlinger v. Hahn, 505 U.S. 1, 112 S. Ct. 2326, 120 L. Ed. 2d
1 (1992), the U.S. Supreme Court, in dismissing challenges to certain exemptions related to the
California Proposition 13 acquisition valuation system, held that the use of narrow exemptions
from a general scheme of taxation does not render a tax unconstitutional. A legislative body is
given a latitude of discretion in granting partial or total exemptions upon policy grounds, but the
exemptions still must rationally further legitimate purposes.

A twist on the privileges and immunities clause is the "fundamental rights” test set out in
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Baldwin v. Fish and Game Commission of Montana, 436 U.S. 371, 56 L. Ed. 2d 354, 98 S. Ct.
1852 (1978). The U.S. Supreme Court upheld Montana's imposition of a nonresident hunting
license fee that was 7.5 times as much as a resident license. The Court held that hunting was a
recreational activity that simply did not come within the purview of the protection of
fundamental rights protected by the privileges and immunities clause. The Court did not provide
any test for determining what those fundamental rights might be, but did include the right not to
be deprived of a livelihood. How this doctrine extends to taxation has not been determined.

Often the matter of residence is a question of equal protection guarantees under the 14th
amendment to the U.S. Constitution. For tax questions under the U.S. Constitution, in most
cases, the courts use the "rational basis" test similar to that test under the Montana Constitution.
For tax classifications based upon fundamental constitutional rights, a "compelling state interest"
test is employed. Under the federal equal protection clause, fundamental rights are those rights
explicitly or implicitly guaranteed by the U.S. Constitution and include the right to vote, the right
to engage in interstate travel, and the right to speak. (See Dunn v. Blumstein, 405 U.S. 330, 31 L.
Ed. 2d 274, 92 S. Ct. 995 (1972).) The right to travel and possibly the rights guaranteed by the
privileges and immunities clause could be fundamental rights that the state could not use as tax
classifications without a "compelling state interest".

SUMMARY
The property tax system is one that the Legislature has created. The methods involved in the
appraisal system and the resulting valuations of property are constitutional. The Legislature has
chosen to phase in the valuations. The property tax system remains burdened by the need to
provide funding for the state’s share of the basic system of education. The Legislature is free to
act within the parameters discussed in this paper.

] Similarly situated individuals and entities must be treated in the same manner.
° A rational basis is required for classification of prdperty.

] Taxes must be levied by general laws for public purposes.

o The valuation of property for tax purposes must be equalized.

. Valuation by uniform standards under a uniform plan results in equal values.
L Equality of values overides true value of a particular property.

° Market value is a statutory and not a constitutional requiremeht.

] All jurisdictions must use values established by the state.
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° An appeal procedure for valuation and taxes is required.

] Taxation cannot be based primarily on the state residence of a taxpayer.
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